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Following this court’s opinion in Nelson v. University

of Hawai ‘i, 97 Hawai‘i 376, 38 P.3d 95 (2001), plaintiff-appellant

Karyn Nel son filed a notion seeking: (1) $263.59 in costs,



pursuant to Hawai ‘i Rul es of Appellate Procedure (HRAP) Rule 39
(2000);* and (2) $16,761.60 in attorneys’ fees for work on
appeal , pursuant to HRAP Rul e 53(b) (2001)2 and Hawai ‘i Revi sed
Statutes (HRS) 8§ 378-5(c) (1993), see infra, a fee-shifting
statute that mandates an award of reasonable fees for “any

j udgnment awarded to” an enploynment discrimnation plaintiff.

Def endant - appel | ee University of Hawai‘i (UH)3® opposes Nel son’s
notion for fees on the grounds that Nel son has not yet
denonstrated that she is entitled to relief on the nerits of any
of her clainms. For the reasons discussed herein, we agree with
UH  We, therefore, hold that Nelson’s notion be: (1) granted
with respect to costs; and (2) denied with respect to fees,

Wi thout prejudice to her ability to obtain reinbursement for fees
shoul d she obtain relief in the future, as discussed herein.

. BACKGROUND

In 1996, Nelson, a fornmer faculty nmenber in the

Departnent of Health, Physical Education, and Recreation at UH

1 HRAP Rul e 39(a) provides in pertinent part:

Except in crim nal cases or as otherwi se provided by
law, . . . if a judgnent is affirmed in part and reversed in
part, or is vacated, or a petition granted in part and
denied in part, the costs shall be allowed only as ordered
by the appellate court. If the side against whom costs are
assessed has nultiple parties, the appellate court may
apportion the assessnent or impose it jointly and severally.

2 HRAP Rul e 53(b) provides that “[p]arties claimng attorneys’ fees
pursuant to statute or contract may submt requests for the fees no |l ater than

14 days after entry of judgment.”

8 various empl oyees and UH were naned as defendants in this case; they

are collectively referred to as “UH.”
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filed suit against UH alleging, inter alia: disability

di scrimnation, sex discrimnation, and unlawful retaliation, in
violation of HRS 8 378-2; invasion of privacy; negligent
infliction of enotional distress (NIED); and intentional

infliction of enotional distress (II1ED). See Nelson, 97 Hawai i

at 380-81, 38 P.3d at 99-100. Following a jury trial in which
the jury returned a verdict in favor of Nelson on the NI ED claim
and in favor of UH on all other clains, the trial court granted
UH s nmotion for judgnent notw thstanding the verdict on the N ED
claimand thereafter entered judgnent on all clainms in favor of
UH See id. at 384, 38 P.3d at 103. Nelson appealed, and this
court vacated the trial court’s judgnent and remanded for a new
trial on the enpl oynent discrimnation, NIED, and IIED cl ai ns.
See id. at 395, 38 P.3d at 114. The primary bases for this
court’s decision were that the trial court erred by:

(1) refusing to permt certain rebuttal evidence offered by

Nel son, see id. at 384-86, 38 P.3d at 103-05; (2) incorrectly
instructing the jury on the el enents of a sexual harassnent
claim see id. at 386-92, 38 P.3d at 105-11; and (3) incorrectly
ruling that Nelson’s N ED cl ai mwas precluded by workers’
conpensation |law, see id. at 392-95, 38 P.2d at 111-14. This

court’s opinion was filed on Decenber 11, 2001, and the judgnent

on appeal was entered on January 30, 2002. Nelson tinely filed
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her notion for fees and costs, UH tinely filed a nenorandumin
opposition, and Nelson tinely filed a reply.
1. DI SCUSSI ON

A. Cost s

UH does not dispute Nelson’s request for costs pursuant
to HRAP Rule 39, see supra note 1. The request includes
phot ocopyi ng and transcript preparation costs all owabl e under
HRAP Rul e 39 and are reasonable. Accordingly, we award Nel son
$263.59 for costs attributable to this appeal.
B. Fees

Pursuant to HRS 8§ 378-5(c), Nelson seeks fees for work
performed by her attorney on her appeal. Relying on federal
authority interpreting anal ogous federal |law, UH contends that,
because Nel son has not yet actually prevailed on the nerits of
any of her clainms, she is not entitled to attorneys’ fees.
Nel son counters that the |anguage of HRS § 378-5(c) differs from
anal ogous federal statutes and that the | anguage of HRS
8§ 378-5(c) entitles her to receive fees for her attorney’s
appel | at e work because the appellate “judgnent” was in her favor.
Al t hough Nel son is correct that the | anguage of HRS § 378-5(c)
differs from anal ogous federal |aw, we believe that, under
established principles of statutory interpretation, the |anguage
of HRS § 378-5(c) nonethel ess does not entitle her to fees at

this tine.



To begin, it is helpful to reviewthis court’s oft-
stated principles of statutory construction.

When construing a statute, our foremost obligation is
to ascertain and give effect to the intention of the
| egi sl ature, which is to be obtained primarily fromthe
| anguage contained in the statute itself. And we must read
statutory |l anguage in the context of the entire statute and
construe it in a manner consistent with its purpose

When there is doubt, doubleness of meaning, or
indistinctiveness or uncertainty of an expression used in a
statute, an ambiguity exists.

In construing an ambi guous statute, “the meaning of
t he ambi guous words may be sought by exam ning the context,
wi th which the ambi guous words, phrases, and sentences may
be compared, in order to ascertain their true meaning.” HRS
§ 1-15(1) (1993).

Furt hernore, the legislature is presumed not to intend an
absurd result, and legislation will be construed to avoid,
if possible, inconsistency, contradiction, and illogicality.
See also HRS § 1-15(3) (1993) (“Every construction which

|l eads to an absurdity shall be rejected.”).

Gay v. Admnistrative Director of the Court, 84 Hawai:‘i 138,

148, 931 P.2d 580, 590 (1997) (sone brackets, ellipses, internal
guotation marks, and citations omtted) (block quotation format
omtted) (footnote omtted).

HRS § 378-5, entitled “Renedies[,]” states:

(a) The [Hawai‘i Civil Rights Conm ssion] may order
appropriate affirmative action, including, but not |limted
to, hiring, reinstatement, or upgrading of enployees, with
or without backpay, restoration to membership in any
respondent | abor organization, or other remedies as provided
under chapter 368, which in the judgment of the conm ssion
wi |l effectuate the purpose of this part [pertaining to
di scri m natory enploynment practices], including a
requi rement for reporting on the manner of conpliance

(b) I'n any civil action brought under this part, if
the court finds that a respondent has engaged in or is
engagi ng in any unlawful discrim natory practice as defined
in this part, the court may enjoin the respondent from
engagi ng in such unlawful discrim natory practice and order
such affirmative action as may be appropriate, which may
include, but is not limted to, reinstatement, hiring, or
upgr adi ng of enployees, with or without backpay, or
restoration of membership in any respondent | abor
organi zation, or any other equitable relief the court deens
appropriate. Backpay liability shall not accrue from a date



more than two years prior to the filing of the conpl aint
with the comm ssion.

(c) In any action brought under this part, the court,
in addition to any judgment awarded to the plaintiff or
plaintiffs, shall allow costs of action, including costs of
fees of any nature and reasonable attorney's fees, to be
paid by the defendant.

Subsection (c), the provision at issue here, requires
the court to allow fees for “any action” brought under the
enpl oynment di scrimnation provisions of HRS chapter 378. An
“action” is generally defined as a “proceeding in a court of
justice by which one party prosecutes another for the enforcenent
or protection of a right, the redress or prevention of a wong,

or the punishrment of a public offense.” Leslie v. Estate of

Taveres, 93 Hawai‘i 1, 4, 994 P.2d 1047, 1050 (2000) (quoting

Black’s Law Dictionary 28 (6th ed. 1990)) (internal quotation

marks omtted). An appeal is not a new action, but rather, a

continuation of an original action. See Leslie, 93 Hawai‘i at 4,

994 P.2d at 1050. Moreover, the statute requires the all owance
of fees for “any judgnent” received during the action. Thus,
attorneys’ fees nay be awarded for work on appeal in appropriate

cases. Cf. S. Usunoniva Enters., Inc. v. Monuku Country d ub,

76 Hawai i 396, 398-99, 879 P.2d 501, 503-04 (1994) (Il anguage of
HRS § 607-14 (1993) providing for paynment of attorneys’ fees

involving actions in the nature of assunpsit in “all the courts”

permts appellate court to award attorneys’ fees incurred on

appeal ).



However, in this case, the judgnment on appeal sinply
vacated the trial court’s judgnent in favor of UH and remanded
the case for a newtrial on the nmerits. Therefore, in order to
deternmine if Nelson has been awarded a “judgnment” within the
nmeani ng of HRS 8§ 378-5(c), we nust ook to the statute inits
entirety. 1In so doing, we note that, imedi ately preceding the
sentence containing the phrase “in addition to any judgnent
awarded to the plaintiff” in subsection (c), is subsection (b),
which, in particular, provides exanples of relief that could
constitute part of a “judgnment” to a plaintiff. These include
various forns of injunctive relief, such as reinstatenent, hiring
or upgradi ng of enpl oyees, and damages, such as backpay. All of
these fornms of relief are predicated on the trial court finding
that the defendant “has engaged in or is engaging in any unl awf ul
discrimnatory practice as defined in this part[.]” Therefore,
considering HRS § 378-5 as a whol e, the phrase *judgnment awarded
to the plaintiff” refers generally to favorable relief or damages
that follow as a result of a finding that the defendant engaged
in a discrimnatory practice. Consequently, a judgnent on appeal
that nerely vacates a trial court judgnent unfavorable to the
plaintiff and places the plaintiff back where the plaintiff
started does not, in itself, provide any grounds for an award of

fees to the plaintiff.



The foregoing interpretation is consistent wth the
pur pose of HRS § 378-5(c), which is a fee-shifting statute akin
to federal enploynent discrimnation and civil rights fee-
shifting statutes that serve a “private attorney general”
function by rewarding private counsel for undertaking to serve a
publ i ¢ purpose by representing victins of discrimnation. See

generally Newman v. Piggie Park Enters., Inc., 390 U.S. 400, 401-

02 (1968) (noting that, “[w hen the Cvil R ghts Act of 1964 was
passed, it was evident that enforcenment would prove difficult and
that the Nation would have to rely in part upon private
litigation as a neans of securing broad conpliance with the | aw
and that a plaintiff who obtains an injunction under the |aw
“does so not for hinself alone but also as a ‘private attorney
general ,” vindicating a policy that Congress considered of the

hi ghest priority”). Unlike HRS § 378-5(c), however, typical
federal fee-shifting statutes do not refer to a “judgnent,” but
rather, authorize courts to award reasonable attorneys’ fees to a

“prevailing or substantially prevailing party.” See Schefke v.

Reliable Collection Agency, Ltd., 96 Hawai ‘i 408, 444 n.77, 32

P.3d 52, 88 n.77 (2001) (quoting City of Burlington v. Dague, 505

U. S 557, 561-62 (1992)) (internal quotation nmarks omtted). The
federal analogue to HRS § 378-5(c) is 42 U.S.C. § 2000e-5(k)

(2000), which provides:



In any action or proceeding under this subchapter
[dealing with empl oyment discrimnation,] the court, inits
di scretion, may allow the prevailing party, other than the
[ Equal Enpl oyment Opportunity] Comm ssion or the United
States, a reasonable attorney’s fee (including expert fees)
as part of the costs, and the Conm ssion and the United
States shall be liable for costs the same as a private
person.

In Schefke, this court, in applying HRS § 378-5(c), |ooked to

federal case law interpreting 42 U S.C. § 1988 (2000), a simlar
civil rights fee-shifting statutory provision,* to determ ne how
to award fees to a plaintiff who prevailed on sone, but not all,

of his or her clains. See Schefke, 96 Hawai ‘i at 444-45, 32 P.3d

at 88-89; see also id. at 445-56, 32 P.3d at 89-100 (utilizing

federal case law to assist in determning the applicability of
contingency fee enhancenents to HRS § 378-5(c)). Thus,
notw t hstanding the linguistic dissimlarities between HRS

8§ 378-5(c) and federal law, the latter serves as a guide in

applying HRS §8 378-5(c) in appropriate circunstances,

4 42 U.S.C. § 1988(b) states:

In any action or proceeding to enforce a provision of
sections 1981, 1981l1a, 1982, 1983, 1985, and 1986 of this
title, title I X of Public Law 92-318 [20 U.S.C. § 1681 et
seq.], the Religious Freedom Restoration Act of 1993 [42
U.S.C. § 2000bb et seq.], the Religious Land Use and
Institutionalized Persons Act of 2000 [42 U.S.C. § 2000cc et
seq.], title VI of the Civil Rights Act of 1964 [42 U. S.C. 8§
2000d et seq.], or section 13981 of this title, the court,
in its discretion, may allow the prevailing party, other
than the United States, a reasonable attorney’'s fee as part
of the costs, except that in any action brought against a
judicial officer for an act or om ssion taken in such
officer’'s judicial capacity such officer shall not be held
liable for any costs, including attorney’s fees, unless such
action was clearly in excess of such officer’s jurisdiction.
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particul arly when considering the simlar underlying purposes of
both state and federal anti-discrimnation |aw.

Hanrahan v. Hanpton, 446 U S. 754 (1980), a case

i nvolving the award of attorneys’ fees pursuant to 42 U S. C

§ 1988, is simlar to this case. |In Hanrahan, the trial court
directed a verdict agai nst several federal civil rights
plaintiffs at the close of their case-in-chief. 1d. at 754-55.
The court of appeals reversed and remanded the case for a new
trial; in the process, the appellate court awarded the plaintiffs

attorneys’ fees for appellate work on the ground that the

o

plaintiffs were the “prevailing party” on appeal. See i at

W

755-56. The Suprene Court reversed the award of fees. ee

at 759. In so doing, the Suprene Court noted that the

| egi slative history of the fee-shifting statute indicated that it
was clear that a plaintiff may, in sone circunstances, be a
“prevailing party” wi thout having obtained a final judgnment on
the nerits and that it was “evident also that Congress

contenpl ated the award of fees pendente lite[,]” see id. at 756-

57, or “during the actual progress[,]” Black’s Law Dictionary

1134 (6th ed. 1990), of the litigation. The Court explained that
this woul d be appropriate where “a party has prevail ed on an
important matter in the course of the litigation, even when he
[or she] ultimately does not prevail on all issues.” See

Hanr ahan, 446 U.S. at 757 (internal quotation marks and citations
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omtted). Wiere a suit is conplex, lengthy, and may result in an
initial judgnment followed by an appeal in which portions of the
initial judgnment are affirmed and portions remanded, such an
interpretation of the | aw advances the underlying purposes of the
fee-shifting provisions because it may otherwi se be difficult for
plaintiffs to sustain the litigation without receiving an interim
award of attorneys’ fees. However, “it seens clearly to have
been the intent of Congress to permt such an interlocutory award
only to a party who has established his [or her] entitlement to
sone relief on the nerits of his clains, either in the trial

court or on appeal.” Hanrahan, 446 U S. at 757; see also Sosa v.

Hi raoka, 920 F.2d 1451, 1456-62 (9th Gr. 1990) (enpl oynent
discrimnation plaintiff -- who succeeded on appeal in reversing
district court’s dism ssal on rulings involving statute of
limtations, failure to plead with specificity, sovereign
immunity, and other jurisdictional grounds -- was not entitled to
attorney’s fees on appeal because he had “not yet prevailed on
the nerits of any clainms”). Thus, the private attorney general
concept underlying the federal fee-shifting provisions requires
that the federal plaintiff denonstrate at |east sone neasure of
success on the nerits; in considering the underlying purpose of
HRS § 378-5(c), we see no reason why a plaintiff seeking fees
under that provision should also not be required to denonstrate a

simlar showng. 1In Texas State Teachers Association v. Garland
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| ndependent School District, 489 U S. 782 (1989), the Suprene

Court further refined the requisite federal showi ng to be that
“[t] he touchstone of the prevailing party inquiry nust be the
material alteration of the legal relationship of the parties in a
manner whi ch Congress sought to pronote in the fee statute.” [d.
at 792-93. This generally conports with the purpose of HRS
§ 378-5(c) as well.

The foregoing policy considerations are consistent with
t he | anguage of HRS § 378-5(c). By requiring an award of fees
foll ow ng “any judgnent awarded to the plaintiff” (enphasis

added), the statute permts the award of fees pendente lite, or

“during the actual progress,” of the litigation, be it at trial

or on appeal. In other words, an appellate judgnment that affirns
or directs a partial victory for the plaintiff, while at the sane
time remanding the case for further proceedings, could serve as
the basis for a fees award. However, the |anguage “judgnent

awarded to the plaintiff,” when read in conjunction with
subsection (b)’'s exanples of the types of relief that could be
enconpassed by such a “judgnent” and considered in |ight of HRS
§ 378-5(c)’s purpose, requires the attainment of a judgnent
creating at least a “material alteration of the |egal

rel ationship of the parties” before fees can be awarded.

In this case, this court’s judgnment permtted Nelson to

retry her case. She has not established that discrimnation
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occurred, and she is legally in the sane position as she was
before trial. Consequently, she has not been awarded a
“judgnment” within the nmeaning of HRS § 378-5(c).

Nel son makes three additional arguments to further
support her contention that she should be awarded fees for her
attorneys’ work on appeal. Utimtely, they are unpersuasive.
First, Nelson contends that UH should be “judicially estopped”
from opposing the award of fees because UH was the party that
i nduced the trial court to create the errors leading to this
court’s decision to vacate and remand the trial court’s judgnent.

We di sagree. Pursuant to the doctrine of judicial estoppel,

a party will not be permtted to maintain inconsistent
positions or to take a position in regard to a matter which
is directly contrary to, or inconsistent with, one
previously assunmed by him at |east where he had, or was
chargeable with, full know edge of the facts, and anot her
will be prejudiced by his action.

Roxas v. Marcos, 89 Hawai‘i 91, 124, 969 P.2d 1209, 1242 (1998)

(internal brackets and bl ock quotation fornmat omtted). There
was not hing inconsistent with the argunents made by UH at the
trial and the appeal levels; this court sinply disagreed with UH
Consequently, the fact that the trial court erroneously accepted
UH s | egal argunents does not preclude UH from contendi ng that
Nel son is not entitled to an award of attorneys’ fees on appeal.
Second, Nelson relies upon this court’s decision in

Blair v. Ing, 96 Hawai‘i 327, 31 P.3d 184 (2001), for the

proposition that a party nay be entitled to attorneys’ fees even
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t hough she has not obtained a judgnent on the nerits. |In Blair,
this court held that a defendant who successfully defended the
trial court’s dism ssal of the claimagainst himon the grounds
that the plaintiff had failed to state a claimfor relief,
pursuant to Hawai‘ Rules of G vil Procedure (HRCP) Rule
12(b)(6), was entitled to fees for his attorney’s work on appeal
notw t hstanding the fact that the claimwas “dismssed” and t hat
the trial court’s judgnent was not “on the nerits”. See id. at
328-32, 31 P.3d at 185-89. However, HRS § 607-14 (Supp. 2000),
not HRS 8§ 378-5(c), was the statute at issue in Blair. HRS §
607-14 provides for fees to be paid by the “losing party” “[i]n
all the courts, in all actions in the nature of assunpsit[.]”
(Enmphasi s added.) Thus, the | anguage of HRS 8§ 607-14 is
substantively different fromthe |anguage of HRS § 378-5(c).

Mor eover, in applying HRS 8 607-14, this court held that “a

def endant who succeeds in obtaining a judgnment of dismssal is a
prevailing party for purposes of fees under HRS § 607-14.” |d.
at 331, 31 P.3d at 188. The judgnent of dismssal in Blair
effectively termnated the litigation, thereby establishing a
“losing party.” In this case, Nelson, unlike the successful
appellee in Blair, has not obtained a judgnment that will
termnate the litigation and establish a “losing party.”

Accordingly, Blair is inapposite to the instant case.
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Finally, Nelson contends that it is the better policy
that this court decide the reasonabl eness of attorneys’ fees
incurred during this appeal, rather than perhaps requiring a
future trial court to do so. Specifically, Nelson suggests that
she may win sone or all of her clainms on remand. |[|f so, she wll

certainly be entitled, inter alia, to an award of reasonable

attorneys’ fees incurred during the present appeal, which would
have been necessary in order for her ultimately to secure the
trial judgnent.5 However, because this court will no | onger have
jurisdiction over the case in such an instance, the trial court
wi Il then have to determ ne the reasonabl eness of fees incurred
during the present appeal. Nelson posits that it is better for
this court to review the current fees request because this court
“is in the best position of all to decide those issues, having
deci ded the appeal and having been familiar with the work that
was done to produce the result in this case correcting the

reversible error of the trial court.”

5 W note that HRAP Rul e 53(b) requires that parties moving for
attorneys’ fees pursuant to a statute must do so within fourteen days of entry
of judgment. In this case, the term “judgment” in HRAP Rule 53(b) is given
the same neaning as the term “judgment” in HRS § 378-5(c). Thus, for exanple
in a case such as this one, Nelson would not be required to file her notion
for fees performed during this appeal unless and until she obtains a HRS
§ 378-5(c) “judgment.” Once she obtains such a judgment, however, she mnust
file the motion within fourteen days in whatever court has jurisdiction of the
case at the time. (Hawai‘ Rules of Civil Procedure (HRCP) Rule 54(d) also
requires that parties moving for attorneys’ fees pursuant to statute must do
so within fourteen days after entry of “judgment” and, in this context, the
term “judgment” in HRCP Rule 54(d) also carries the same meaning as the term
in HRS § 378-5(c).) As in this case, premature fee requests will be denied
wi t hout prejudice to the litigant’'s right to be awarded fees in the future
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We agree with Nelson that, as a general rule, it would
be preferable for this court to determ ne the reasonabl eness of
attorneys’ fees incurred for work performed in this appeal,
rather than leaving the task to a future trial court should the

hypot heti cal situation she poses arise. |Indeed, in S. U sunonya

Enterprises, this court declined to consider, as an origi nal

matter, awarding the portion of attorneys’ fees attributable to
work at the trial |evel due, in part, to the disputed issues
concerning the reasonabl eness of the fees incurred during trial,
which this court believed could best be determ ned by the trial

court. See S. Usunoniva Enterprises, 76 Hawai‘ at 402, 879

P.2d at 507. However, we do not believe that the foregoing
consideration nerits adopting an interpretation of HRS § 378-5(c)
that would require this court to award fees in circunstances,
such as those here, where the plaintiff ultimately may not

prevail and would therefore not be entitled to such fees.

Al t hough, as previously stated, it would be preferable for this
court to determ ne the reasonabl eness of fees incurred for
appel I ate work, such a consideration does not warrant perverting
the intent of HRS § 378-5(c) in the first place. Mreover, there
is less possibility of error when a trial court is called upon to
assess the reasonabl eness of fees incurred for appellate work

than when, as in S. U sunomya Enterprises, an appellate court is

cal l ed upon to assess the reasonabl eness of fees incurred for
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trial work. There are a nmultitude of situations that arise
during litigation at the trial level that may contribute to the

| egal and strategi c decisions made by each party; the trial judge
is in the best position to ascertain the notivations of the
parti es and the reasonabl eness of actions undertaken by counsel
and the parties. 1In contrast, the appellate record is |ess
vol um nous, and the appellate argunents are narrowy focused on
the few | egal issues that the appellant has identified as error.
A trial judge can assess the reasonabl eness of appellate work in
much the sanme way as he or she can assess the reasonabl eness of
time spent for an equivalent issue in a trial brief.

Accordi ngly, should Nel son succeed on sone or all of her clains
on renmand, and this court does not again acquire jurisdiction
over the case, the trial court can assess the reasonabl eness of
attorneys’ fees for work done in the instant appeal. Nothing in
t he | anguage of HRS § 378-5(c) suggests to the contrary.
Simlarly, federal district courts applying anal ogous fee-
shifting provisions have awarded fees for work incurred on appeal

during an earlier stage of the litigation. See, e.qg., New York

State National Organization for Wonen v. Terry, 94 F. Supp. 2d

465, 470-73 (S.D. N Y. 2000); Dickinson v. Indiana State El ection

Bd., 817 F. Supp. 737, 750 (S.D. Ind. 1992); Spear v. Town of

West Hartford, 789 F. Supp. 80, 82 (D. Conn. 1992); Akron Center

for Reproductive Health v. Cty of Akron, 604 F. Supp. 1275, 1284
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(N.D. Ohio 1985); but see U& | Sanitation v. Gty of Colunbus,

112 F. Supp. 2d 902, 906 (D. Neb. 2000); cf. Martin v. N ckels

and Dinmes, Inc., 804 F. Supp. 83, 84-85 (D. Haw. 1992) (N nth

Circuit rule requires that fee request be filed in the appellate
court, which may be subsequently transferred to trial court).

11, CONCLUSI ON

Based on the foregoing, we deny in part and grant in
part Nelson’s notion for fees and costs. Specifically, we award
Nel son $239.59 in costs because this request is undisputed, and
deny Nel son’s request for attorneys’ fees without prejudice to
her ability to collect such fees in the future should she obtain
a judgnment on her enploynment discrimnation clains that
represents a material alteration of the | egal relationship
bet ween herself and UH In such circunstance, the trial court

may award fees for work incurred during this appeal.

R. Steven Geshell,
for plaintiff-appellant,
on the notion

Kat hl een N. A Wt anabe
and Gary Hynds,

Deputy Attorneys General,
for def endant s- appel | ees,
i n opposition
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